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15 The copy of this order in original is granted free of charge for the use of the person to
whom it is issued.
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2. Any Person aggrieved by this order can file an Appeal against this order to CESTAT, West
Regional Bench, 34, P D'Mello Road, Masjid (East), Mumbai - 400009 addressed to the Assistant
Registrar of the said Tribunal under Section 129 A of the Customs Act, 1962.
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3. Main points in relation to filing an appeal: -

3. srver aTfrer A s e -

Form - Form No. CA3 in quadruplicate and four copies of the order appealed against
(at least one of which should be certified copy).
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Time Limit - Within 3 months from the date of communication of this order.
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(@  Rs. One Thousand - Where amount of duty & interest demanded & penalty imposed is Rs.
5 Lakh or less.
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(b) Rs. Five Thousand - Where amount of duty & interest demanded & penalty imposed is



more than Rs. 5 Lakh but not exceeding Rs. 50 Lakh.
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(c) Rs. Ten Thousand - Where amount of duty & interest demanded & penalty imposed is
more than Rs. 50 Lakh.
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Mode of Payment - A crossed Bank draft, in favor of the Asstt. Registrar, CESTAT, Mumbai
payable at Mumbai from a nationalized Bank.
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General - For the provision of law & from as referred to above & other related matters,
Customs Act, 1962, Customs (Appeal) Rules, 1982, Customs, Excise and Service
Tax Appellate Tribunal (Procedure) Rules, 1982 may be referred.
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4. Any person desirous of appealing against this order shall, pending the appeal, deposit 7.5%
of duty demanded or penalty levied therein and produce proof of such payment along with the
appeal, failing which the appeal is liable to be rejected for non-compliance with the provisions of
Section 129E of the Customs Act 1962.
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F.No. S/10-145/2024-25/CC/GrVA/CAC/JNCH
SCN No. 1438/2024-25/Commr./Gr-VA/CAC/JNCH dated 04.12.2024

Subject: -Adjudication of Show Cause Notice No. 1438/2024-
25/COMMR. /Gr.VA/CAC/JNCH Dated 04.12.2024 issued to
M/s. Navitasys India Pvt. Ltd - reg.

Brief Fact of the Case

The importer, M/s. Navitasys India Pvt. Ltd. (IEC: AAGCN4086N),
filed several Bills of Entry (as detailed in Annexure-A) at JNCH, Navi
Mumbai for clearing goods described as “Lithium-Ion Cell (Core
Pack)” and “Module (Lithium-Ion Cell Core Pack)” and classified the
same under Customs Tariff Item CTI 85076000. They paid 5% Basic
Customs Duty (BCD) by claiming exemption under Serial No. 527
and 527B of Customs Notification No. 50/2017-Cus., dated
30.06.2017 (as amended) respectively. The total assessable value of
these goods was Rs. 39,70,83,695/-. The relevant portion of the
Sr.No.527 & 527B of the Notification No0.50/2017-Cus. dated
30.06.2017 is reproduced below for clarity:

S.N Chapteror | Description of goods Stan Condi |
0. Heading dard tion
or rate No.
Subheadi
ng or tariff
item
(1) | (2 (3) (4) (5)
52 85076000 Lithium ion cell for use in | 5% 9
7 manufacture of battery or

battery pack, other than
those mentioned against S.
Nos. 527A and 527B
(substituted vide Notfn No.
02/2021 dt. 01.02.2021). (L
52 85076000 | Lithium ion cell for use in | 5% 9
7B the manufacture of Battery
or Battery pack of
electrically operated vehicle
or hybrid motor vehicle

2. During the course of audit, it was observed that the importer

has imported Module (Lithium-ion Core Pack), whereas, the
exemption is applicable to Lithium-ion Cell, thus raising a

question on the applicability of the said exemption to the
impugned goods.
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3. Accordingly, Consultative letter No. 673 dated 19.07.2024
vide File No. CADT/CIR/ADT/PBA/159/2023—PBA—CIR—BI was
issued to the Noticee by the Audit Commissionerate, Mumbai
Zone-1, apprising them of clearance of the impugned goods under

lower rate of duty and demanding payment of the consequent

differential duty.

3.1 The importer vide their reply dated 19.07.2024, has
submitted stated that:

The subject goods are covered under Sr. No. 527 and 527B of the
Customs Notification and consequently, eligible for concessional
rate of duty thereunder. Accordingly, the importer has made
accurate declaration of the subject goods in all the Bills of Entry
filed with respect to the subject goods. Thus, there is no mis-
declaration on the part of the importer as alleged in the Consultative
Letter. Further, they submitted that availing an exemption
notification which the department is not in agreement with, does not
amount to mis-declaration thereby resulting in invocation of
extended period of limitation and also requested to drop the

proceedings initiated vide this Consultative Letter.

4. Observation:

4.1 Based on the importer’s submission, as per available records
and information available on various websites, it is observed that
the said impugned goods are a Module (Lithium-ion Core Pack),
not individual Lithium-ion cell. Consequently, the exemption
applicable to Lithium-ion Cell does not extend to Module,
rendering the said exemption inapplicable to the said impugned
goods. It is observed that there are distinct differences between a
Lithium-ion cell and a Lithium-ion module, which are as follows;
Lithium Ion Cell; - This is the fundamental building block of a
lithium-ion battery. It houses the chemical components that

undergo a reversible reaction to store and release energy.
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Lithium-Ion Module; - A module is a collection of multiple
lithium-ion cells connected in series and/or parallel configuration
and it cannot be removed. By combining cells, modules achieve
higher voltage and capacity levels. Modules are physically larger
than individual cell. In essence, a lithium-ion module is a higher-
level assembly of lithium-ion cells designed to deliver increased
performance and better manage the battery system.

Lithium-Ion Packs; - Packs are assemblies of modules that

deliver power to the device.

4.2 In view of the above, it appears that the said imported goods
are multiple lithium ion cells connected in series and in the nature
of Modules or Packs which are physically larger than individual
cell and it cannot be removed separately. As per audit observation
the said imported item are "Lithium Ion Module (Core pack)" and
therefore, it appears that the above said exemption is not available
to goods which are mentioned against Serial Nos. 527 & 527B and
therefore, benefit of Customs Notification No. 50/2017 (at Serial
No. 527 & 527B) is not available in the case. Further, the
impugned goods also appear to be ineligible for exemption of
benefit under Serial No. 528A of the said Notification. Further, the
importer is not a manufacturer of EV, therefore they can not avail
the benefit of Serial No. 528A also and are therefore liable to pay
BCD @ 20% as per Customs Tariff. Thus, total duty not paid /
short paid by the importer is Rs.6,55,18,810/- (Rup‘ees Six Crore
Fifty-Five Lakhs Eighteen Thousand Eight Hundred and Ten Only)
as per calculation sheet in Annexure "A" annexed herewith.

4.3 A Constitution Bench (Bench of Five Judges) of the Hon’ble
Supreme Court of India (“SC”) in one of the landmark case of
Commissioner of Customs (Import) Mumbai Vs. M/s Dilip Kumar
and Company and Ors has overruled the Three-Judge judgment
in the case of Sun Export Corporation, Bombay Vs. Collector of
Customs, Bombay [2002-TIOL-1 18-SC-CX-LB] (“Sun Export

case”) to firmly hold that: In case of ambiguity in a charging

provision, benefit must necessarily go in favour of assessee but
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the same is not true for an exemption notification. When there is
ambiguity in exemption notification which is subject to strict
interpretation, the benefit of such ambiguity cannot be claimed by

the subject/assessee and it must be interpreted in favour of the

revenue.

4.4 In terms of the provisions of Section 17 of the Customs Act,
1962, relating to assessment of duty, it is obligatory on the
importer to correctly self-assess the duty. Self-assessment of duty
by the importer is based on the valuation of goods, classification,
exemption or concessions of duty availed consequent to any
notification issued. It is amply clear that any anomaly inter alia,
in relation to the valuation of goods, the classification, the
exemption or concessions of duty availed consequent to any
notification, would result in an incorrect self-assessment of duty
and could lead to short levy of duty. The provisions of Section 17
also indicate that incorrect self-assessment of duty, can result in
suitable action being taken under the Act. It is, therefore,
apparent that for proper assessment of duty, besides declaring the
correct value of the goods it is also obligatory for the importer to
classify the goods in accordance with the General Rules for
Interpretation (GRI) of the Tariff and avail duty exemption or duty
concession strictly in accordance with the relevant notifications.
The Importer appears to have willfully suppressed the facts and
wrongly claimed the benefit under Serial No. 527 & 527B of the
said notification. Thereby paid lower rate of BCD @5% instead of
BCD@20%. Thus, the Importer appears to have mis-stated the
exemption benefit of notification no. 50/2017 under Serial No.
527 & 527B wilfully. Such wilful mis-statement by the importer
as well as the suppressions of fact, enables invocation of the

provisions of Section 28(4) of the Customs Act, 1962.

4.5 Thus, it appears that the Importer had wrongly claimed the
benefit under Serial No. 527 & 527B of the said notification and
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thereby pa1d lower rate of BCD @5% 1nstead of BCD@20%. As duty
has been short levied by reason of wilful mis-statement and
suppression of facts, the differential duty appears liable to be
demanded by invoking the extended period under Section 28(4) of
the Customs Act, 1962. As the duty has not been levied or has
been short levied by reason of wilful mis-statement as discussed
in previous paragraphs, the importer also appears to be liable to

penalty under Section 114A of the Customs Act, 1962.

S. Statutory Provisions
The extracts of the relevant provisions of following laws relating
to self-assessment, import of goods in general, the liability of the
goods to confiscation and person concerned to penalty for illegal
importation under the Customs Act, 1962 and other laws for the time
being in force, were mentioned in the subject SCN. The same are not
reproduced in this Order-in-Original for the sake of brevity:
) SECTION 12 — Dutiable goods (Levy of duties of Customs).

(i) SECTION 17- Assessment of duty leviable on any imported .
goods.

(ii) SECTION 28(4) - Recovery of duties not levied or not paid or
short-levied or short-paid by reason of collusion, or any wilful

misstatement, or suppression of facts,
(iv) SECTION 28AA — Interest on delayed payment of duty.

v) SECTION 46(4)-Importer while presenting a Bill of entry shall

make and subscribe to a declaration as to the truth of the .

contents of such Bill of entry.

vi) SECTION 46(4A)— Importer who presents a Bill of entry shall

ensure the accuracy and completeness of the information given in
the Bill of entry.

wiiy SECTION 111(m) & (o)-Confiscation of improperly imported
goods, which do not correspond in respect of value or in any other

particular with the entry made under this Act.
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(viiiy SECTION 112(a) & 1 12(b) - Penalty for improper importation of
goods.

(x) SECTION 114A- Penalty for short-levy or non-levy of duty in
cases where the duty has not been levied or has been short levied
or the interest has not been charged or paid or has been part paid

by reason of collusion or any wilful misstatement or suppression of

facts.

6. The calculation of the tax short paid/not paid for the products
imported by the importer under 85076000 through 15 Bills of
Entries during the period 06.12.2019 till 25.08.2021 by claiming
BCD exemption under Notification No. 50/2017-cus dated
30.06.2017 (Serial No. 527 & 527B) as amended.

TABLE-I
Port Assessed Short payment of duty
Code Value Basic Social Welfare
Customs Dutyv Surcharge
INNSAI1 39,70,83,695 5,95,62,554 59,56,256
Total 39,70,83,695/ - 6,55__, 18,810/-

7. From the above, it appears that the importer has not
paid/short paid Customs Duty amounting to Rs. 6,55,18,810/-
as the importer has paid the BCD @ 5% rate instead of 20% (as
applicable) and has not paid/ short paid applicable duty on the
imported goods by claiming undu_é"exemption under the above
said notifications. Thus, the total duty short paid/not paid by the
party is Rs.6,55,18,810/- (Rupees Six Crore Fifty-Five Lakhs
Eighteen Thousand Eight Hundred Ten only). The date wise
calculation sheet is attached to the Show Cause Notice as

Annexure-A.

8. In view of the above, M/s Navitasys India Private Limited, Plot
No.- 32 Sector-5 Phase-Il, HSIIDC 1MT-Bawal, Bawal, Rewari,
Haryana, Pin- 123501 were called upon them to Show Cause to
the Commissioner of Customs, (Import), NS-V, Jawaharlal Nehru
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Customs House, Nhava Sheva, Tal: Urban, Dist: Raigad,
Maharashtra-400707 within 30 days of receipt of the notice issued

as to why:

a. Benefit of Customs Notification No0.50/2017-Cus dated
30.06.2017 (Serial No. 527 & 527B) as amended, as claimed by
the importer vide the above said Bills of Entry as in Annexure-A,

for exemption from payment of BCD should not be denied;

b. The total assessable value of goods amount at Rs.
39,70,83,695/- (Rupees Thirty-Nine Crore Seventy Lakhs Eighty-
Three Thousand Six Hundred Ninety-Five only) should not be heid
liable for confiscation under the provisions of Section 111(m) and

Section 111(o) of the Customs Act, 1962;

c. The total differential Duty of Customs amounting to Rs,
6,55,18,810/- (Rupees Six Crore Fifty-Five Lakhs Eighteen
Thousand Eight Hundred Ten only). as detailed in Annexure-A to
this SCN should not be demanded and recovered under Section

28(4) of the Customs Act, 1962.

d. The applicable interest amount on the aforesaid demand of
duty should not be demanded from them in terms of Section 28AA

of Customs Act, 1962;

e. Penalty should not be imposed upon them in terms of Section

114A of the Customs Act, 1962.

Written Submission and Personal Hearing

9. M/s NAVITASYS INDIA PRIVATE LIMITED in their submission
dated 06.03.2025 contended that the demand is not sustainable
without challenging Out-of-Charge / Bill of Entry; that no appeal
or review of the assessed Bill of Entry has been undertaken and
the hence demand under Section 28 is invalid, they relied on the
case of ITC Ltd., 2019 (368) ELT 216 (SC). They further contended
that the extended period is not invokable, as there is no
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suppression, mis-statement, or collusion, and that all facts had
been duly disclosed. They contended that an incorrect claim of
exemption does not amount to suppression, they relied on the

case of Padmini Products, 1989 (43) ELT 195 (SC) and Amrit
Corp., 2016 (333) ELT 340 (Tri.).

9.1 They also contended that no confiscation under Sections 111(m)
and 111(o) is warranted, as claiming an exemption does not amount
to misdeclaration and the conditions of the notification have not been
violated. they relied on the case of Bussa Overseas, 2004 (163) ELT
304 (Bom.); Northern Plastic, 1998 (101) ELT 549 (SC); and Sampat
Raj Dugar, 1992 (58) ELT 163 (SC). Further, they contended that
interest under Section 28AA is not payable where duty is not legally
due, relying on Prathibha Processors, 1996 (83) ELT 12 (SC); and that
no penalty can be imposed if the demand itself fails. They submitted
that penalty under Section 114A is also not applicable in the absence
of suppression, relying on HMM Ltd., 1995 (76) ELT 497 (SC). They
stated that the goods in question are lithium-ion battery modules (20
cells assembled in series), classifiable under CTI 8507 60 00, which
is undisputed in the SCN. They asserted that the goods fall within
the scope of Sl. No. 527B of Notification No. 57/2017-Cus. for the
period 19.05.2021 to 25.08.2021. Accordingly, they requested to
drop the proceedings initiated vide impugned SCN dated 04.12.2024.

10. In order to comply the Principle of Natural Justice, opportunities

to appear before the undersigned was granted to noticee’s for

personal hearing vide dated 17.10.2025, 03.11.2025, 13.11.2025.

10.1 In response to PH notice, Mr. Anurag Kapur authorised
representative of the noticee appeared through physical mode
before me on 13.11,2025 on behalf of the Noticee, Navitasys India
Private Limited (IEC: AAGCN4086N). During the PH, he reiterated
the submissions made vide their letter dated 06.03.2025 as under:

1. that the lithium ion cells assembled together in a housing.

Classification of subject goods under CTI 85076000 is not
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disputed in the impugned SCN. Noticee has followed the
procedure set out in IGCR Rules, 2017, subject goods are not
covered under the exclusions provided under Sl. No. 527 of NN

50/2017 and therefore entitled for exemption.

ii. Where a SCN has already been issued for earliér period,
department cannot issue another SCN by invoking extended
period of limitation. as SCN No. 1937/2023-24 /COMMR./GR.VA/
NS-V/CAC/INCH dated 28.11.2023 for same goods was already
issued by the department impugnéd SCN invoking extended
period of limitation is liable to be dropped. Basis on the above
submissions, he prayed that the proceedings initiated vide the

present SCN be dropped.

DISCUSSION AND FINDINGS

11. I have carefully gone through the SCN, facts of the case, available
records and evidences referred in the investigation. The case was
examined in the light of the evidences produced by the department

and applicable laws/rules.

12. On a careful perusal of the subject show Cause Notice and case
records, I find that following main issues are involved in this case,
which are required to be decided:

12.1 Whether benefit of Customs Notification No.50/2017-Cus
dated 30.06.2017 (Serial No. 527 & 527B) as amended, as
claimed by the importer vide the above said Bills of Entry as

in Annexure-A, for exemption from payment of BCD should be

denied or otherwise;

12.1.1 I find that the importer, M/s. Navitasys India Pvt. Ltd. (IEC:
AAGCN4086N), imported goods described as “Lithium-Ion Cell (Core
Pack)” and “Module (Lithium-Ion Cell Core Pack)” and classified the
same under Customs Tariff Item CTI 85076000. They paid 5% Basic
Customs Duty (BCD) by claiming exemption under Serial No. 527
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and 527B of Customs Notification No. 50/2017-Cus., dated
30.06.2017 (as amended) respectively. The total assessable value of
these goods was Rs. 39,70,83,695/-. The relevant portion of the
Sr.No.527 & 527B of the Notification No.50/2017-Cus. dated

30.06.2017 is reproduced below for clarity:

S.N WW
0. Heading dard tion
or rate No.
Subheadi
ng or tariff
item M omise 708 GALL. 11 O% DYRD 1
1 | @ s ot sty (5 (5)
S2 85076000 | Lithium ion cell for use in | 5% 9
T manufacture of battery or
battery pack, other than
those mentioned against S.
Nos. 527A and 527B
(substituted vide Notfn No.
02/2021 dt. 01.02.2021).
92 85076000 | Lithium ion cell for use in | 5% 9
7B the manufacture of Battery
: or Battery pack of
electrically operated vehicle
or hybrid motor vehicle

it was observed that the importer has imported Module
(Lithium-ion Core Pack), whereas, the exemption is applicable only
to Lithium-ion Cell. Serial Nos. 527 & 527B explicitly provide
concessional BCD only for “Lithium-Ion Cell” used in manufacture
of batteries or battery packs. The importer impofted Modules
(Lithium-Ion Core Pack), not individual cells. A module is an
assembly of multiple cells in series/parallel; it cannot be separated
into individual cells. Exemption under Sr. 527/527B does not

extend to modules; it is limited to individual cells.

12.1.2 Further I find that a Constitution Bench (Bench of Five
Judges) of the Hon’ble Supreme Court of India, in the landmark case
of Commissioner of Customs (Import) Mumbai vs. M/s Dilip Kumar
& Co. and Ors, overruled the earlier Three-Judge judgment in Sun

Export Corporation, Bombay vs. Collector of Customs, Bombay
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[2002-TIOL-118-SC-CX-LB] to hold that: in case of ambiguity in a
charging provision, the benefit must go in favour of the assessee;
however, the same does not apply to exemption notifications. Any
ambiguity in an exemption notification, which is subject to strict
interpretation, cannot be claimed by the assessee and must be

interpreted in favour of the Revenue.

As observed, exemption notifications are subject to strict
interpretation (Commissioner of Customs v. Dilip Kumar & Co.,
Constitution Bench). Any ambiguity is resolved in favour of Revenue,
not the importer. In the present case, the importer declared Modules
(Core Packs) as “cells” to claim the benefit under Serial Nos. 527 &
527B. Since the exemption applies only to individual Lithium-Ion
Cells, the benefit claimed is not legally available for the imported
Modules (Core Packs).

Exemption notifications are subject to strict interpretation
(Commissioner of Customs v. Dilip Kumar & Co., Constitution
Bench). Any ambiguity is resolved in favour of revenue, not the
importer. The importer declared modules as “cells” to claim the
benefit. The exemption benefit claimed under Serial Nos. 527 &
5278 is not legally available for the imported Modules (Core Packs).

The importer’s contentions do not hold merit. The goods imported are
Modules (Lithium-ion Core Packs), which are not covered under Sl.
Nos. 527 or 527B of Notification No. 57/2017-Cus.Hence, the

importer is not eligible for exemption from Basic Customs Duty.

12.1.3 In view of the above discussion, it is concluded that the
benefit of Customs Notification No. 50/2017-Cus dated 30.06.2017
(Serial No. 527 & 527B), as amended, as claimed by the importer vide
the above-mentioned Bills of Entry in Annexure-A, for exemption
from payment of Basic Customs Duty (BCD), is not available for the

imported Modules (Core Packs). Accordingly, the claim of exemption

is denied.
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12.2 Whether the goods having a total assessable value of Rs.
39,70,83,695/- (Rupees Thirty-Nine Crore Seventy Lakhs
Eighty-Three Thousand Six Hundred Ninety-Five only) are
liable to confiscation under the provisions of Section 111(m)

and Section 111(o) of the Customs Act, 1962, or otherwise;

12.2.1 As per Section 46 of the Customs Act, 1962, the importer of
any goods, while making entry on the customs automated system to
the proper officer, shall make and subscribe to a declaration as to
the truth of the contents of such bill of entry and shall, in support of
such declaration, produce to the proper officer the invoice, if any, and
such other documents relating to the imported goods as may be
prescribed. He shall ensure the accuracy and completeness of the

information given therein and the authenticity and validity of any

document supporting 1.

12.2.2 I find that the importer while filing the Bill of Entry for the
clearance of the subject goods had subscribed to a declaration as to
the truthfulness of the contents of the Bill of Entry in terms of Section
46(4) of the Act and Bill of Entry (Electronic Integrated Declaration and
Paperless Processing) Regulations, 2011 in all their import
declarations. Section 17 of the Act, w.e.f. 08.04.2011, provides for self-
assessment of duty on imported goods by the importer themselves by
filing a Bill of Entry, in the electronic form. Section 46 of the Act makes
it mandatory for the importer to make an entry for the imported goods
by presenting a Bill of Entry electronically to the proper officer. As per
Regulation 4 of the Bill of Entry (Electronic Integrated Declaration and
Paperless Processing) Regulation, 2011 (issued under Section 157 read
with Section 46 of the Act), the Bill of Entry shall be deemed to have
been filed and self-assessment of duty completed when, after entry of
the electronic integrated declaration (which is defined as particulars
relating to the imported goods that are entered in the Indian Customs
Electronic Data Interchange System) in the Indian Customs Electronic
Data Interchange System either through ICEGATE or by way of data

entry through the service centre, a Bill of Entry number is generated
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by the Indian Customs Electronic Data Interchange System for the
said declaration. Thus, under the scheme of self-assessment, it is the
importer who has to diligently ensure that he declares all the
particulars of the imported goods correctly e.g., the correct description
of the imported goods, its correct classification, the applicable rate of
duty, value, benefit of exemption notification claimed, if any, in respect
of the imported goods when presenting the Bill of Entry. Thus, with
the introduction of self-assessment by amendment to Section 17, w.e.f.
8th April, 2011, the éomplete onus and responsibility is on the importer
to declare the correct description, value, notification, etc. and to
correctly classify, determine and claim correct exemption notification

and pay the applicable duty in respect of the imported goods.

12.2.3 From the discussions, it is noted that the importer has
imported Module (Lithium-ion Core Pack) and paid 5% Basic
Customs Duty (BCD) by claiming exemption under Serial No. 527
and 527B of Customs Notification No. 50/2017-Cus., dated
30.06.2017 (as amended) respectively, whereas, the exemption is
applicable only to Lithium-ion Cell. Serial Nos. 527 & 527B explicitly
provide concessional BCD only for “Lithium-lon Cell” used in
manufacture of batteries or battery packs. the importer declared
Modules (Core Packs) as “cells” to claim the benefit under Serial Nos.
527 & 527B. Since the exemption applies only to individual Lithium-
Ion Cells, the benefit claimed is not legally available for the imported
Modules (Core Packs).

By suppressing these facts, the importer, contravened the provisions
of Section 46 of the Customs Act, 1962.Therefore, I hold that the

subject goods are liable for confiscation under Section 111(m) of the

Customs Act, 1962.

12.2.4 However, I find that the goods imported are not available for
confiscation, but I rely upon the order of Hon’ble Madras High Court
in case of M/s Visteon Automotive Systems India Limited [reported

in 2018 (9) G.S.T.L. 142 (Mad.)] wherein the Hon’ble Madras High
Court held in para 23 of the judgment as below:
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«03. The penalty directed against the importer under Section 112 and
the fine payable under Section 125 operate in two different fields. The
fine under Section 125 is in lieu of confiscation of the goods. The
payment of fine followed up by payment of duty and other charges
leviable, as per sub-section (2) of Section 125, fetches relief for the
goods from getting confiscated. By subjecting the goods to payment of
duty and other charges, the improper and irregular importation is
sought to be regularised, whereas, by subjecting the goods to payment
of fine under sub-section (1) of Section 1 25, the goods are saved from
getting confiscated. Hence, the availability of the goods is not
necessary for imposing the redemption fine. The opening words of
Section 125, “Whenever confiscation of any goods is authorised by this
Act ..”, brings out the point clearly. The power to impose redemption
fine springs from the authorisation of confiscation of goods provided
for under Section 111 of the Act. When once power of authorisation for
confiscation of goods gets traced to the said Section 11 1 of the Act, we
are of the opinion that the physical availability of goods is not so much
relevant. The redemption fine is in fact to avoid such consequences
flowing from Section 111 only. Hence, the payment of redemption fine
saves the goods from getting confiscated. Hence, their physical
availability does not have any significance for imposition of redemption

fine under Section 125 of the Act. We accordingly answer question No.

(iii).”

12.2.5 I further find that the above view of Hon’ble Madras High
Court in case of M/s Visteon Automotive Systems India Limited
reported in 2018 (9) G.S.T.L. 142 (Mad.), has been cited by Hon’ble
Gujarat High Court in case of M/s Synergy Fertichem Pvt. Ltd.
reported in 2020 (33) G.S.T.L. 513 (Gu;.).

12.2.6 I also find that the decision of Hon’ble Madras High Court in
case of M/s Visteon Automotive Systems India Limited reported in
2018 (9) G.S.T.L. 142 (Mad.) and the decision of Hon’ble Gujarat High
Court in case of M/s Synergy Fertichem Pvt. Ltd. reported in 2020
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(33) G.S.T.L. 513 (Guj.) have not been challenged by any of the parties

and are in operation.

12.2.7 In view of above, I find that any goods improperly imported as
provided in any sub-section of the Section 111 of the Customs Act,
1962, the impugned goods become liable for confiscation. I opine that
merely because the importer was not caught at the time of clearance
of the imported goods, cannot be given different treatment.
Accordingly, I observe that the present case also merits imposition of
Redemption Fine having held that the impugned goods are liable for

confiscation under Section 111(m) of the Customs Act, 1962.

12.3 Whether the total differential Customs duty amounting to
Rs. 6,55,18,810/- (Rupees Six Crore Fifty-Five Lakhs Eighteen
Thousand Eight Hundred Ten only), as detailed in Annexure-A
to the SCN, should be demanded and recovered under Section
28(4) of the Customs Act, 1962, along with applicable interest
under Section 28AA of the Customs Act, 1962, or otherwise;

12.3.1 After having determined the correct duty on the impugned
imported goods, it is imperative to determine whether the demand of
differential Customs duty as per the provisions of Section 28(4) of the

Customs Act, 1962, in the subject SCN is sustainable or otherwise.

12.3.2 I find that, after the introduction of self-assessment vides
Finance Act, 2011, the onus is on the importer to make true and
correct declaration in all aspects including calculation of duty.
Section 17(1) Assessment of duty, reads as: An importer entering any
imported goods under section 46, or an exporter entering any export
goods under section 350, shall, save as otherwise provided in section

85, self-assess the duty, if any, leviable on such goods.

12.3.3 In the instant case, M/s. Navitasys India Pvt. Ltd. has

imported Module (Lithium-ion Core Pack) and paid 5% Basic

Customs Duty (BCD) by deliberately claiming exemption under Serial
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No. 527 and 527B of Customs Notification No. 50/2017-Cus., dated
30.06.2017 (as amended) respectively, whereas, the exemption is
applicable only to Lithium-ion Cell. Serial Nos. 527 & 527B explicitly
provide concessional BCD only for “Lithium-Ion Cell” used in
manufacture of batteries or battery packs. the importer declared
Modules (Core Packs) as “cells” to claim the benefit under Serial Nos.
507 & 527B. Since the exemption applies only to individual Lithium-
Ion Cells, the benefit claimed is not legally available for the imported
Modules (Core Packs).

In view of this fact, the importer deliberately availed the Notification
benefit and paid lower rate of duty on the goods with an intention to
evade correct duty in order to get financial benefits and thus
suppressed the facts with intention to evade duties of customs.
Therefore, the matter falls under the purview of Section 28(4) of the
Customs Act, 1962.

12.3.4 1 find that, the Importer has not paid the correct duty by
engaging in suppression of facts and with an intent to evade customs
duty on the subject goods. The Importer have submitted a false
declaration under section 46(4) of the Customs Act, 1962, due to this
act of omission of Importer, there has been loss to the government
exchequer equal to the differential duty as mentioned in Annexure-A
to the SCN.

12.3.5 The importer contended in his written submission and
during the personal hearing, @ wherein he argued that since a
Show Cause Notice No. 1937/2023-24/COMMR./GR.VA/ NS-
V/CAC/JNCH dated 28.11.2023 has already been issued for earlier
period, the department cannot issue another SCN by invoking
extended period of limitation. Hence, the present impugned SCN

invoking extended period of limitation is liable to be dropped.

12.3.6 At the outset, it is necessary to examine the factual matrix in
its proper context. The earlier SCN relied upon by the importer

pertained specifically to the period 16.10.2021 to 19.12.2022 and

Page - 16 - of 22



F.No. S/10-145/2024-25/CC/GrVA/CAC/INCH
SCN No. 1438/2024-25/Commr./Gr-VA/CAC/JNCH dated 04.12.2024

was issued under Section 28(4) of the Customs Act, 1962. The scope
of that notice was confined exclusively to the alleged short-payment
or non-payment of duty for that defined period, based on the facts,
records, and imports relevant to those dates. Importantly, the said

notice did not extend to or include any period prior to 16.10.2021.

12.3.7 In contrast, the present SCN concerns the period 06.12.2019
to 25.08.2021, which is distinct and entirely non-overlapping with
the period covered by the previous SCN. These two periods are
independent of each other in terms of time span, import transactions,
and the duty liabilities sought to be demanded. The mere fact that
both notices relate to the same category of goods does not, by itself,
bar the Department from issuing separate SCNs for different periods,
especially where the earlier SCN did not address or adjudicate the

earlier period now under scrutiny.

12.3.8 I find that it is a well-settled principle that issuance of an SCN
under Section 28 for one period does not preclude issuance of
another notice for a different period, provided the latter period was
not part of the earlier proceedings. Each SCN is required to address
duty liability arising out of a distinct set of imports and facts, and
therefore, each period forms a separate cause of action. Accordingly,
the Department is competent to issue the present SCN for the earlier
uncovered period, invoking the extended period of limitation as the
statutory conditions under Section 28(4) are fulfilled. What is
important here is the date of importation, wherein the importer have
willfully suppressed the facts and wrongly claimed the benefits under

Sr. No. 527 and 527B of the Notification no. 50/2017- Cus. dated
30.6.2017.

12.3.9 In view of the foregoing, I find that the duty demand against
the importer has been correctly proposed under Section 28(4) of the
Customs Act, 1962 by invoking the extended period of limitation. In

support of my stand of invoking extended period, I rely upon the

decision of the Tribunal: -

Page - 17 - of 22



F.NO. Of LU L4 D[ &VeT cwf o~y = =

SCN No. 1438/2024—25/C0mmr./Gr—VA/CAC/JNCH dated 04.12.2024

2013(294) E.L.T.222 (Tri.-LB): Union Quality Plastic Ltd. Versus

Commissioner of C.E. & S.T., Vapi [Misc. Order Nos.M/12671-

12676 /2013-WZB/AHD, dated 18.06.2013 in Appeal Nos. E/1762-
1765/2004 and E/635- 636/2008] wherein the Hon’ble Tribunal

held that:

In case of non-levy or short-levy of duty with intention to evade
payment of duty, or any of circumstances enumerated in proviso ibid,
where suppression or wilful omission was either admitted or

demonstrated, invocation of extended period of limitation was

Jjustified

12.3.10 Accordingly, the differential duty amounting to Rs.
6,55,18,810/- (Rupees Six Crore Fifty-Five Lakhs Eighteen
Thousand Eight Hundred Ten only) resulting from the correct Basic
Customs Duty payable without availing the exemption under Serial
Nos. 527 and 527B of Customs Notification No. 50/2017-Cus., dated
30.06.2017 (as amended), is recoverable from M M/s. Navitasys India
Pvt. Ltd under extended period in terms of the provisions of Section

28(4) of the Customs Act, 1962.

12.3.11 As per Section 28AA of the Customs Act, 1962, the person,
who is liable to pay duty in accordance with the provisions of Section
28, shall, in addition to such duty, be liable to pay interest, if any, at
the rate fixed under sub-section (2) of Section 28AA, whether such
payment is made voluntarily or after determination of the duty under
that section. From the above provisions, it is evident that regarding
demand of interest, Section 28AA of the Customs Act, 1962 is
unambiguous and mandates that where there is a short payment of
duty, the same along with interest shall be recovered from the person
who is liable to pay duty. The interest under the Customs Act, 1962
~ is payable once demand of duty is upheld and such liability arises
automatically by operation of law. In an umpteen number of judicial
pronouncements, it has been held that payment of interest is a civil

liability and interest liability is automatically attracted under Section
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28AA of the Customs Act, 1962. Interest is always accessory to the

demand of duty as held in case of Pratibha Processors Vs UOI [1996
(88) ELT 12 (SC)].

12.3.12 I have already held in the above paras that the differential
duty amount of Rs. 6,55,18,810/- (Rupees Six Crore Fifty-Five Lakhs
Eighteen Thousand Eight Hundred Ten only), as calculated in
Annexure-A to the subject SCN in respect of the Bills of Entry should
be demanded and recovered from M/s. Navitasys India Pvt. Ltd.
under the provisions of Section 28(4) of the Customs Act, 1962 by
invoking extended period. Therefore, in terms of the provisions of
Section 28AA of the Customs Act, 1962, interest on the aforesaid
amount of differential duty is liable to be recovered from M/s.

Navitasys India Pvt. Ltd.

12.4 Whether the penalty should be imposed on M/s Navitasys
India Private Limited in terms of Section 114A of the Customs

Act, 1962 otherwise;

12.4.1 I find that the subject Bills of Entry were self-assessed by the
importer. They were having knowledge of correct description of the
goods, correct Notification etc., However, still they wilfully availed the
notification benefit which was not available for the imported goods
and thereby paid lower rate of duty. Under the self-assessment
scheme, it is obligatory on the part of importers to declare truthfully
all the particulars relevant to the assessment of the goods, ensuring
their accuracy and authenticity, which the importer clearly failed to
do with malafide intention. They suppressed the fact before the
Customs Department regarding correct valuation of the goods to

claim the undue duty benefit at the time of clearance of the said

imported goods.

12.4.2 In this regard, 1 observe that self-assessment has been
introduced on 08.04.2011 vide Finance Act, 2011 wherein un:der
Section 17(1) of the Customs Act, 1962 an importer is required to do
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self-assessment, thus placing more reliance on the importers.

Further, as per the provisions of Section 46 (4) of the Customs Act,
1962, the importer of any goods 1is required to file a Bill of Entry
before the proper officer mentioning therein the true and correct
quality, quantity and value of the goods imported and subscribe to a
declaration as to the truth and accuracy of the contents of such Bill
of Entry. It is an admitted fact that the benefit of lower rate of duty
on account of claim of inadmissible benefits by mis-declaring the

description accrued to the importer.

12.4.3 Under the self-assessment scheme, it is obligatory on the part
of importers to declare truthfully all the particulars relevant to the
assessment of the goods, ensuring their accuracy and authenticity,
which the importer clearly failed to do with malafide intention. They
suppressed the fact before the Customs Department regarding
correct description of the goods and deliberately availed the
notification benefit to claim the undue duty benefit at the time of
clearance of the said imported goods. Taking all the issues, relating
to subject imports, into account and in view of my finding that goods
were mis-declared by suppressing correct description of the goods by
the importer, I find that the importer M/s Navitasys India Private
Limited, has by his acts of commission and omission, as discussed
above, has rendered the impugned goods liable for confiscation under
Section 111(m) of the Customs Act, 1962 and thereby made
themselves liable for penalty under Section 112 ibid.

12.4.4 Since the improper importation of goods has resulted in
short levy of Customs duty, which is recoverable under Section 28(4)
of the Customs Act, 1962, the Importer is also liable for penalty under
Section 114A ibid. However, I note that penalties under Section 112
and Section 114A are mutually exclusive. Therefore, as penalty is
imposed under Section 114A of the Customs Act, 1962, no penalty is

imposable under Section 112 in terms of the fifth proviso to Section
114A ibid.
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13. In view of the facts of the case, the documentary
evidences on record and findings as detailed above, I pass

the following order:

ORDER
(i). I deny the benefit of duty availed vide Sr.No.527 & 527B of the
Notification No0.50/2017-Cus. dated 30.06.2017 as amended, in
respect of goods imported by vide impugned Bills of Entries, as

mentioned in Annexure-A to the SCN.

(ii). I order the confiscation of the goods having a total assessable
value of 39,70,83,695/- (Rupees Thirty-Nine Crore Seventy Lakhs
Eighty-Three Thousand Six Hundred and Ninety-Five only) as
mentioned in Annexure-A to the subject Show Cause Notice (SCN)
under Section 111(m) of the Customs Act, 1962 even though the
goods are not available for confiscation. However, I give an option to
the importer to redeem these goods on payment of redemption fine of
Rs. 20,000,000/- (Rupees Two crore Only) under Section 125 of the
Customs Act, 1962.

(iii). I confirm the demand of differential duty amounting to Rs.
6,55,18,810 /- (Rupees Six Crore Fifty-Five Lakhs Eighteen
Thousand Eight Hundred and Ten only) in respect of Bills of Entries
as mentioned in Annexure-A to the SCN under Section 28 (4) of the
Customs Act, 1962 along with applicable interest as per Section

28AA of the Customs Act, 1962.

(iv). I impose a penalty of Rs. Rs. 6,55,18,810/- (Rupees Six Crore
Fifty-Five Lakhs Eighteen Thousand Eight Hundred and Ten only)
(Equivalent to the differential duty) along with applicable
interest on M/s. Navitasys India Pvt. Ltd. (IEC: AAGCN4086N)

under Section 114A of the Customs Act, 1962.

14. This order is issued without prejudice to any other action

that méy be taken in respect of the goods in question and/or
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the persons/ firms concerned, covered or not covered by this
show cause notice, under the provisions of Customs Act, 1962,

and/or any other law for the time being in force in the Republic

of India.

. alie
(Anil Ramtekes
Commissioner of Customs,

NS-V, JNCH, Nhava Sheva.
Enclosure: - Annexure—A

To,

M/s Navitasys India Private Limited,

Plot No.- 32 Sector-5 Phase-Il,

HSIIDC IMT-Bawal, Bawal, Rewari, Haryana, 123501

Copy to: -

1. The Additional Commissioner of Customs, Gr.VB, JNCH
2. Deputy/Asstt. Commissioner of Customs, Centralized Revenue
Recovery Cell, JNCH.

3. The Dy. Commissioner of Customs, Audit Circle B-1, NCH,
Mumbai

4. Notice Board (CHS Section)

5. EDI Section

6. Office Copy
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